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LIMITED LIABILITY COMPANY (“NAAMLOZE VENNOOTSCHAP”) 
Registered office: Zinkstraat 1, 2490 Balen, Belgium 

Company number VAT BE 0888.728.945 RPR/RPM Turnhout 

EXPLANATORY NOTE 

ANNUAL AND EXTRAORDINARY GENERAL MEETING  
to be held on, Wednesday, April 25, 2012 at 10:30 a.m. 

 

Introduction 

This explanatory note has been prepared on behalf of the board of directors of Nyrstar NV in 
connection with the various items on the agenda of the annual and extraordinary general shareholders’ 
meeting of the company, to be held on April 25, 2012.  Pursuant to article 533bis, §2, d) of the Belgian 
Companies Code, this note contains for each of the items on the agenda of the aforementioned general 
shareholders’ meetings a proposed resolution or, if the item does not require a resolution, a commentary 
on behalf of the board of directors. 

For further information on date, hour and venue of the general shareholders’ meetings, the 
manner in which the holders of securities issued by the company can participate to the meetings, and 
background documentation regarding the meetings, reference can be made to the notice convening the 
general shareholders’ meetings. 

 

Annual General Meeting 

The agenda and proposed resolutions of the annual general shareholders’ meeting of the 
company, which, as the case may be, can be amended at the meeting on behalf of the board of directors, 
are as follows: 

1. Reports on the statutory financial statements 

Explanation: This agenda item relates to the submission of, and discussion on, the annual report 
on of the board of directors and the report of the statutory auditor on the statutory financial 
statements for the financial year ended on December 31, 2011.  A copy of this document is 
available on the company’s website and at the company’s registered office, as indicated in the 
notice convening the general shareholders’ meeting. 

 

Submission of, and discussion on, the annual report of the board of directors and the report of the 
statutory auditor on the statutory financial statements for the financial year ended on December 
31, 2011. 
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2. Approval of the statutory financial statements 

Explanation: This agenda item relates to the approval of the statutory financial statements for the 
financial year ended on December 31, 2011, and of the proposed allocation of the result.  
Pursuant to the Belgian Companies Code, the annual general shareholders’ meeting must decide 
on the approval of the statutory annual financial statements and the proposed allocation of the 
company’s profit or loss.  A copy of this document is available on the company’s website and at 
the company’s registered office, as indicated in the notice convening the general shareholders’ 
meeting. 

 

Approval of the statutory financial statements for the financial year ended on December 31, 2011, 
and of the proposed allocation of the result. 

Proposed resolution: The general shareholders’ meeting approves the statutory financial 
statements for the financial year ended on December 31, 2011, as well as the allocation of the 
result as proposed by the board of directors. 

3. Reports on the consolidated financial statements 

Explanation: This agenda item relates to the submission of, and discussion on, the annual report 
of the board of directors and the report of the statutory auditor on the consolidated financial 
statements for the financial year ended on December 31, 2011.  A copy of this document is 
available on the company’s website and at the company’s registered office, as indicated in the 
notice convening the general shareholders’ meeting. 

 

Submission of, and discussion on, the annual report of the board of directors and the report of the 
statutory auditor on the consolidated financial statements for the financial year ended on 
December 31, 2011. 

4. Consolidated financial statements 

Explanation: This agenda item relates to the submission of the consolidated financial statements 
for the financial year ended on December 31, 2011.  A copy of this document is available on the 
company’s website and at the company’s registered office, as indicated in the notice convening 
the general shareholders’ meeting. 

 

Submission of the consolidated financial statements for the financial year ended on December 31, 
2011.   
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5.  Discharge from liability of the directors 

Explanation: This agenda item relates to the release from liability for the directors for the 
performance of their mandate during 2011.  Pursuant to the Belgian Companies Code, the 
annual general shareholders’ meeting must each year, after the approval of the statutory financial 
statements, decide separately on the release from liability of the directors.  For an overview of the 
directors who were in office in 2011, reference can be made to the corporate governance 
statement included in the report of the board of directors that is referred to in item 1 of the 
agenda. 

 

Proposed resolution: The general shareholders’ meeting grants discharge from liability to each of 
the directors who was in office during the previous financial year, for the performance of his 
mandate during that financial year. 

6. Discharge from liability of the statutory auditor 

Explanation: This agenda item relates to the release from liability for the statutory auditor for the 
performance of its mandate during 2011.  Pursuant to the Belgian Companies Code, the annual 
general shareholders’ meeting must each year, after the approval of the statutory financial 
statements, decide on the release from liability of the statutory auditor. 

 

Proposed resolution: The general shareholders’ meeting grants discharge from liability to the 
statutory auditor which was in office during the previous financial year, for the performance of its 
mandate during that financial year. 

7. Remuneration report 

Explanation: This agenda item relates to the submission of, discussion on and approval of the 
remuneration report prepared by the nomination and remuneration committee.  Pursuant to the 
Belgian Companies Code, the annual general shareholders’ meeting must decide separately on 
the approval of the remuneration report. The remuneration report is including in the annual report 
of the board of directors, referred to in item 1 of the agenda. 

 

Submission of, discussion on and approval of the remuneration report prepared by the nomination 
and remuneration committee, and included in the annual report of the board of directors for the 
financial year ended on December 31, 2011. 

Proposed resolution: The general shareholders’ meeting approves the remuneration report 
included in the annual report of the board of directors for the financial year ended on December 
31, 2011. 

8. Re-appointment of director 

Explanation: This agenda item relates to the proposed re-appointment of a director. 

 

Taking into account the advice of the nomination and remuneration committee, the board of 
directors recommends that the following director be re-appointed.  For further information as to 
the proposed director and his résumé, reference is made to the Corporate Governance Statement 
included in the annual report of the board of directors. 
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Proposed resolution: Mr. Karel Vinck is re-appointed as independent director within the meaning 
of Article 526ter of the Belgian Companies Code and provision 2.3 of the Belgian Code on 
Corporate Governance, for a term of 3 years, up to and including the annual general meeting to 
be held in 2015 which will decide upon the financial statements for the financial year to end on 
December 31, 2014.  It appears from information available to the company and from information 
provided by Mr. Karel Vinck that he satisfies the applicable requirements with respect to 
independence. His mandate shall be remunerated as set out in the remuneration report. 

9.  Appointment of the auditor 

Explanation: This agenda item relates to the proposed appointment of a new statutory auditor for 
a term of three years, following the expiry of the mandate of the previous statutory auditor. 

 

Taking into account the advice and proposal of the audit committee, the board of directors 
recommends that, a new statutory auditor be appointed following the expiry of the previous 
statutory auditor’s mandate. 

Proposed resolution: Upon proposal of the audit committee, the general shareholders’ meeting 
appoints Deloitte Bedrijfsrevisoren BV ovve CVBA, with registered office at Berkenlaan 8B, 1831 
Diegem, Belgium, represented by Gert Vanhees, auditor, as statutory auditor of the company. The 
mandate of the statutory auditor shall have a term of three years, ending immediately after the 
general meeting to be held in 2015 which will decide upon the financial statements for the 
financial year to end on December 31, 2014. 

For the period of its mandate, the annual compensation of the auditor will be EUR 860,000 
(excluding VAT and expenses as applicable) for the audit of the consolidated accounts of the 
group, including EUR 209,000 (excluding VAT and expenses, as applicable), for the audit of the 
financial statements of the company. 

 



 Free English translation for information purposes only 

732431 5 

Extraordinary General Meeting 

The agenda and proposed resolutions of the extraordinary general shareholders’ meeting of the 
company, which, as the case may be, can be amended at the meeting on behalf of the board of directors, 
are as follows: 

1. Submission of special report 

Explanation: This agenda item relates to the submission of the special report of the board of 
directors in accordance with Article 604 of the Belgian Companies Code in relation to the 
proposal to renew the powers of the board of directors under the authorised capital of the 
company.  A copy of this document is available on the company’s website and at the company’s 
registered office, as indicated in the notice convening the general shareholders’ meeting.  

The current powers of the board of directors to increase the company’s share capital under the 
authorised capital have been granted to it by the extraordinary general shareholders’ meeting 
held on May 24, 2011 for a period of one year, and will expire in 2012. In view hereof the board of 
directors proposes that its powers under the authorised capital be renewed. The proposed 
renewal of the powers of the board of directors under the authorised capital is set out in item 3 of 
the agenda. In the aforementioned report, the board of directors has set out the circumstances in 
which the board of directors will be able to use its powers under the authorised capital, and the 
purposes that it shall pursue. 

 

Submission of the special report of the board of directors in accordance with Article 604 of the 
Belgian Companies Code in relation to the proposal to renew the powers of the board of directors 
under the authorised capital of the company. 

2. Distribution of a dividend through reduction of the share capital 

Explanation: This agenda item relates to the proposal to distribute a gross amount of EUR 0.16 
per share to the outstanding shares, and to structure the distribution as a reduction of the share 
capital of the company with reimbursement of paid-up capital. Such distribution via a capital 
reduction can take place without triggering Belgian withholding tax. 

 

Proposed resolution: The general shareholders’ meeting decides to reduce the share capital of 
the company through the distribution of an amount of EUR 0.16 per share to each of the 
outstanding shares (including the shares that prior to the Record Date for this distribution (as 
defined below) will be issued upon the conversion of outstanding convertible bonds of the 
company), and to resolve, in implementation hereof, as follows (whereby the amounts or numbers 
referred to in the sub-sections between square brackets shall be determined at the time of the 
approval of the proposed resolution in accordance with the proposal set out in such sub-sections): 

(a) Subject to the application of the provisions of Article 612 and 613 of the Belgian 
Companies Code, and subject to the terms set out below, the share capital of the 
company shall be reduced with an amount equal to EUR 0.16 (the “Capital Reduction 
Amount”), multiplied by the sum of (i) all of the issued and outstanding shares of the 
company at the time of the approval of the present resolution, and (ii) all of the shares 
that as of the time of the approval of the present resolution until (and including) the 
Record Date can be issued upon conversion of the outstanding convertible bonds of the 
company that have been issued in 2009 (the “Convertible Bonds”).  In implementation of 
the capital reduction, subject to the provisions set out below, an amount equal to the 
Capital Reduction Amount shall be distributed to each of the shares of the company that 
at the time of the approval of the present resolution is issued and outstanding, as well as 
to each share that as of the time of the approval of the present resolution until (and 
including) the Record Date shall be issued upon conversion of the outstanding 
Convertible Bonds. 
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(b) The capital reduction shall occur without cancellation of shares of the company, is to be 
borne by each of the existing shares (including the shares that as of the time of the 
approval of the present resolution until (and including) the Record Date shall be issued 
upon the conversion of outstanding Convertible Bonds) in the same manner, and shall be 
fully imputed on the fiscal paid-up share capital.  Following the capital reduction, each 
share (including the shares that as of the time of the approval of the present resolution 
until (and including) the Record Date shall be issued upon the conversion of outstanding 
Convertible Bonds) will represent the same fraction of the company’s share capital. 

(c) In accordance with Article 613 of the Belgian Companies Code, no distribution to the 
shareholders in implementation of the capital reduction shall be permitted as long as the 
demands for additional collateral, as the case may be, by creditors who within a term of 
two months following the publication of the present resolution in the annexes to the 
Belgian Official Gazette have made a demand for additional collateral for receivables that 
came into existence prior to, and that have not yet matured at, the date of such 
publication, have not been satisfied, unless such demands for additional collateral have 
been rejected by an enforceable ruling by a competent court of law. 

(d) In view of the provisions of paragraphs (a) to (c), the maximum amount of the capital 
reduction shall be equal to EUR [amount], being the sum of (i) the Capital Reduction 
Amount multiplied by all of the issued and outstanding shares of the company at the time 
of the approval of the present resolution (i.e. [amount]), and (ii) the Capital Reduction 
Amount multiplied by the maximum number of shares issuable at the time of the approval 
of the present resolution upon conversion of the Convertible Bonds at the conversion 
price applicable as at that time (i.e. [amount]).  To the extent no new additional shares 
are issued upon conversion of Convertible Bonds prior to the end of the Record Date, the 
reduction of the share capital for an amount equal to the Capital Reduction Amount 
multiplied by the number shares issuable upon conversion of Convertible Bonds as 
reflected in point (ii) shall subsequently not be deemed made with respect to the number 
of new shares that are not so issued due to the fact that no such conversion of 
Convertible Bonds took place.  The actual amount of the capital reduction shall become 
final on the Record Date, taking into account the shares that since the date of the present 
resolution until (and including) the Record Date shall have been actually issued upon 
conversion of the aforementioned outstanding Convertible Bonds, and taking into account 
that the amount to be distributed to each share outstanding on the Record Date shall be 
equal to the Capital Reduction Amount.   

(e) In view of the provisions of paragraphs (a) to (d), article 5 of the company’s articles of 
association shall be amended at the time of the approval of the present resolution by 
reflecting a capital reduction equal to [the Capital Reduction Amount multiplied by all of 
the issued and outstanding shares of the company at the time of the approval of the 
present resolution], and by adding a separate paragraph with the sub-heading 
“Temporary provision” to article 5 that makes a reference to the provisions of paragraphs 
(a) to (e).  Furthermore, until and including the Record Date, each time new shares are 
issued upon conversion of the Convertible Bonds, the amount of the share capital in 
article 5 shall be amended to take into account the amount of the share capital increase 
resulting from the conversion and the amount of the aforementioned capital reduction.  
The separate paragraph with the sub-heading “Temporary provision” to article 5 shall 
automatically expire and be deleted on the Record Date. 

(f) The general shareholders’ meeting decides to authorise the board of directors (with 
power of substitution) to implement and execute the aforementioned capital reduction, 
including the power to determine the Record Date and the payment date of the 
distribution of the capital reduction in accordance with applicable legislation and 
regulations, as well as the formalities for the distribution of the capital reduction.  The 
“Record Date” for the capital reduction shall be the last trading day (prior to the payment 
date of the Capital Reduction Amount) on which the company’s shares shall still trade 
“cum right” in relation to the right to receive the payment of the Capital Reduction 
Amount.  The board of directors shall have the right to sub-delegate the exercise of the 
powers referred to in this paragraph (f) (in whole or in part) to one or two directors. 
Furthermore, the general shareholders’ meeting decides to authorise one or two 
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members of the board of directors in order to, as soon as reasonably and practicably 
possible after the Record Date, take all steps and carry out all formalities that shall be 
required to amend the articles of association in order to reflect the new share capital 
pursuant to paragraphs (d) and (e). 

3. Renewal of the powers of the board of directors under the authorised capital 

Explanation: This agenda item relates to the proposal to renew the powers of the board of 
directors under the authorised capital of the company.  For further information on the proposal, 
see the report referred to in item 1 of the agenda. 

 

The board of directors proposes to renew the powers under the authorised capital. See also 
report referred to in point 1(a) of the agenda of the extraordinary general shareholders’ meeting. 

Proposed resolution: The general shareholders’ meeting resolves to renew the powers of the 
board of directors within the framework of the authorised capital as follows (whereby the amount 
and date referred to in the sub-sections between square brackets shall be determined at the time 
of the approval of the proposed resolution in accordance with the proposal set out in such sub-
sections): 

(a) The board of directors shall be authorised to increase the capital of the company on one 
or several occasions by a maximum amount of 40% of the amount of the share capital as 
at the time of the approval of the resolution.  This authorisation shall be valid for a period 
of one year as from the date of publication in the annexes to the Belgian State Gazette of 
an extract of the minutes of the extraordinary shareholders’ meeting granting the 
authorisation, and shall otherwise have the terms and conditions as currently set out in 
Article 9 of the company’s articles of association. 

(b) In view of the provisions of paragraph (a), the first paragraph of article 9 of the articles of 
association shall be amended and restated as follows: 

“The board of directors may increase the capital of the company on one or several 
occasions by a maximum amount of [40%of the amount of the share capital as at the 
time of the approval of the resolution, taking into account the approval of the capital 
reduction referred to in item 2 of the agenda].” 
 

(c) In view of the provisions of paragraph (a), the third paragraph of article 9 of the articles of 
association shall be amended and restated as follows: 

“This authorisation is valid for a period of one year as from the date of publication in the 
annexes to the Belgian State Gazette of an extract of the minutes of the extraordinary 
shareholders’ meeting of the company held on [the date of the approval of the proposed 
resolution], 2012.” 

4. Renewal of the powers to purchase own shares 

Explanation: This agenda item relates to the proposal to renew the powers of the board of 
directors to repurchase the company’s own shares, as further explained below. 

 

Article 13 of the articles of association contains the current powers of the board of directors to 
repurchase the company’s own shares. The board of directors proposes that the powers be 
amended and restated so as to provide more flexibility to determine the minimum price for a 
share purchase. 

Proposed resolution: The general shareholders’ meeting decides to amend and restate the first 
paragraph of article 13 of the company’s articles of association as follows (whereby the date 
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referred to in the sub-sections between square brackets shall be determined at the time of the 
approval of the proposed resolution in accordance with the proposal set out in such sub-sections): 

“The board of directors may, without prior authorisation by the shareholders’ meeting, in 
accordance with article 620 and following of the Companies Code and within the limits set out in 
this provision, acquire, on or outside the stock exchange, a number of the company’s own shares 
representing a maximum of 20% of the subscribed capital, for a price not lower than 25% below 
the closing price of the last trading day and not higher than 10% above the average closing price 
during the last 20 trading days. This authorisation covers the acquisition on or outside the stock 
exchange by a direct subsidiary of the company within the meaning and the limits set out by article 
627 of the Companies Code. This authorisation is valid for a term of five years as of [the date of 
the approval of the proposed resolution].” 

 

* * * 

Done on March 23, 2012, 

 

On behalf of the Board of Directors 

 

 

 


